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Statement of Questions Presented 

1. The question is whether on a motion to set aside a 
dismissal the court should have relieved a plaintiff from 
an order of “Dismissal Without Prejudice,” which was en¬ 
tered pursuant to Local Rule 13, by reason of plaintiff’s 
failure to comply with the rules requisite to the prosecution 
of his claim, in the absence of a proper showing of any 
facts establishing the grounds set forth in Rule 60(b) of the 
Federal Rules of Civil Procedure. 

2. The question is whether the court may reinstate a 
case against some but not all of the original defendants 
when such reinstatement may not only create a new cause 
of action, but may also deprive the remaining defendants 
of their rights against the absent defendant. 
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Relief should not be granted under Rule 60(b) In 
the absence of a showing of facts constituting eJc- 


cusable neglect 


II 


Even if allegations of plaintiff were factually 
shown in support of its motion, they would not con¬ 
stitute excusable neglect within the meaning of tl^e 
Rule 60(b) .. 


III 

Plaintiff’s failure to use due diligence resulted 
in a discontinuance of the present action. 

IV 

The reinstatement of the action by the court bfe 
low prejudiced appellants in their rights against tlj 

absent defendant . 

Conclusion . 
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Foe the District of Columbia 
No. 10,634. 

PERCrVAL H. ERISMAN, et al., Appellants 

V. 

UNITED STATES OP AMERICA, Appellee 

I 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANTS 

Jurisdictional Statement 

This is an appeal from an order of the United States 
District Court for the District of Columbia setting aside a 
dismissal and reinstating a case in a suit brought by the 
United States against the appellant and others. Jurisdic¬ 
tion of the lower court to entertain the suit is founded on 
the District of Columbia Code (1940), Title 11, Sections 301 
and 306. A review of the judgment below is authorized by 
Title 28, Section 1291, United States Code. 

Statement of the Case 

This appeal involves an action for a sum due under an 
agreement entered into pursuant to the Renegotiation Act, 
brought by the United States against Robert A. Brand, 
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Percival H. Erisman, and Malissa Carroll; which sum be¬ 
came due October 3,1944. 

The complaint herein was filed on February 13,1947. No 
service was obtained on the defendants and a warning no¬ 
tice was sent to plaintiff on September 4, 1947, by virtue 
of the provisions of Rule 13 of the Local Civil Rules of the 
United States District Court for the District of Columbia. 
Summons was re-issued on September 26, 1947, and service 
was obtained on two of the three defendants, namely, Per¬ 
cival H. Erisman and Malissa Carroll, the appellants here¬ 
in. An answer and counterclaim was filed by the appel¬ 
lants, which counterclaim was subsequently dismissed. An 
amended counterclaim was thereafter filed and said amend¬ 
ed counterclaim was dismissed on October 11,1948. 

Defendant Brand had not yet been served and said case 
therefore was not yet at issue. Thereafter, no further ac¬ 
tion was taken in said cause, and said action was dismissed 
on April 11, 1949, under Local Civil Rule 13. On January 
26, 1950, the plaintiff filed a motion to set aside the dis¬ 
missal (App. 5), which motion was accompanied by points 
and authorities which merely referred to the motion itself. 
Opposition was filed to the motion to set aside the dismissal 
by the appellants on these grounds; that (1) the plaintiff 
failed to use due diligence in the prosecution of its claim, 
(2) the plaintiff cannot reinstate this case against some but 
not all of the defendants, and (3) no good cause has been 
shown to justify the vacating of the order of dismissal. 

No testimony was offered at the hearing on said motion 
and no depositions were taken, but the court took said mo¬ 
tion under advisement. Supplemental points and authori¬ 
ties were then filed (App. 8) by the plaintiff alleging cir¬ 
cumstances which were not of record and which were not 
supported by affidavit. The court granted the motion to 
set aside the dismissal and reinstated the action, and from 
said order this appeal is taken. 


Statutes 


Rule 43(e), Federal Rules of Civil Procedure: 

“When a motion is based on facts not appearing of 
record the court may hear the matter on affidavits pre¬ 
sented by the respective parties, but the court may 
direct that the matter be heard wholly or partly o;i oral 
testimony or depositions.” 

Rule 60(b), Federal Rules of Civil Procedure: 


“On motion and upon such terms as are jusjfc, the 
court may relieve a party • * • from a final judgnent, 
• * * for the following reasons: (1) mistake, inad- 
vertance, surprise, or excusable neglect; * • *. The 
motion shall be made within a reasonable time, and for 
reasons (1) * * * not more than one year after the 

judgment * * * xiroa I 


was entered or taken. 


Local Civil Rule 9(b): 


“With each motion there shall be filed and sensed a 
separate paper stating the specific points of law and 
authorities to support the motion. Such statement 
* * • shall not be a part of the record. * * *” 

Local Civil Rule 13: 

“If a party seeking affirmative relief fails for 5 
months, from the time action may be taken, to comply 
with any law, rule or order requisite to the prosecu¬ 
tion of his claim, * * * the clerk shall warn the dilatory 
party by mail that his claim will stand dismissed ; f he 
fails to comply with this rule, • • * and if the delin¬ 
quency continues for 6 months the complaint, * * * of 
said party, * * shall stand dismissed without preju¬ 
dice • • 

Statement of Points on Appeal i 


The court erred 

1. In granting plaintiff’s motion to set aside the dis¬ 
missal of this action. 

2. In reinstating this action against some but not all of 
the defendants. 
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Summary of Argument 

1. Relief should not be granted under Rule 60(b) in the 
absence of a showing of facts constituting excusable neglect. 

2. Even if allegations of plaintiff were factually shown 
in support of its motion, they would not constitute excusable 
neglect within the meaning of Rule 60(b). 

3. Plaintiff’s failure to use due diligence resulted in a 
discontinuance of the present action. 

4. The reinstatement of the action by the court below 
prejudiced appellants in their rights against the absent 
defendant. 


ARGUMENT 

I 

Relief should not be granted under Rule 60(b) in the) 
absence of a showing of facts constituting excusable 
neglect. 

There is presented in this case the question whether a de¬ 
linquent party has an arbitrarily demandable right to 
vacate a judgment of dismissal. Here we have a claim 
arising in 1944, upon which suit was finally brought in 1947. 
Thirty months later, to wit, October, 1949, the case was dis¬ 
missed by reason of the plaintiff’s failure to use due dili¬ 
gence in the prosecution of its claim. Nine months later by 
motion the plaintiff sought to be relieved from said order. 
No cause was shown in support of the motion to justify the 
setting aside of the order of dismissal. Appellants contend 
that to justify relief under Rule 60(b) of the Federal Rules 
of Civil Procedure, there must be a proper showing of fact 
establishing mistake, inadvertence, surprise or excusable 
neglect, etc. 


In the instant ease the plaintiff on January 26,1950, filed 
a motion to set aside the “dismissal without prejudice” 
entered by the Clerk of the United States District Cour; for 
the District of Columbia on April 11, 1949, pursuar t to 
Local Civil Rule 13(a). 

As grounds for said motion the plaintiff set forth the 
fact that one of the defendants, Robert A. Brand, de¬ 
ceased, was never served with summons; that the plaijitiff 
did not wish to proceed as to the successors or representa¬ 
tives of said Robert A. Brand; and that the cause of action 
asserted was a valid and subsisting one which woul(jl be 
prosecuted diligently if the order of dismissal were vacated' 
and set aside. After the hearing on said motion, at which 
time the court reserved its ruling, the plaintiff filed sup¬ 
plemental points and authorities containing allegations to 
the effect that the Assistant United States Attorney who 
instituted the action left the United States Attorney’s 
Office at a time when that office had a case load of 100 cases 
per man, probably without informing his successor :;hat 
one of the defendants had not yet been served, and that a 
casual examination of the file would indicate that the case 
was awaiting trial. Although the allegations set forth in 
plaintiff’s supplemental points and authorities were not 
supported by affidavit or oral testimony or by deposition 
as is required by Rule 43(e) of the Federal Rules of Civil 
Procedure, the lower court granted the plaintiff’s motion 
and set aside the dismissal and reinstated the case on the 
docket, which reinstatement applied only to the appellants 
herein. 

Certainly the lower court gave no consideration to the 
plaintiff’s supplemental points and authorities in view of 
Local Civil Rule 9(b), which provides; 

“With each motion there shall be filed and served a 
separate paper stating the specific points of law ^ncl 
authorities to support the motion. Such statemjent 
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shall be additional to a statement of grounds in the 
motion itself, and shall be entered on the docket hut 
shall not be a part of the record.” 

In view of Rule 43(e) of the Federal Rules of Civil 
Procedure and Local Civil Rule 9(b), it is submitted that 
regardless of whether the plaintiff was entitled to relief 
under the circumstances of the case, the order of dismissal 
should not have been vacated or set aside by the court be¬ 
cause those circumstances were neither a part of the rec¬ 
ord nor were they factually shown. 

In support of appellants’ contention, the court’s atten¬ 
tion is respectfully invited to the case of Ledwith v. Stor- 
kan, et al., District Court, Nebraska (1942), 2 F. R. D. 539, 
wherein the court stated: 

“The authority thus granted [under Rule 60(b)] and 
limited is to be exercised within the sound discretion 
of the trial court (citing cases). That discretion may 
not rightly be absolute or capricious. It must rather 
be so applied as to give effect ‘not * * * to the will of 
the judge, but to that of the law’.” 

The court further stated after a review of the authorities 
of the State of California, which is regarded as the point 
of origin of Rule 60(b) F. R. C. P. (Section 473, California 
Code of Civil Procedure), as follows: 

“Save in those cases where the court has granted 
its indulgence without real study and as if the vacation 
of the judgment were virtually an arbitrarily and de- 
mandable right of the delinquent party, there is no 
practical difference of opinion on the point that neglect 
or inadvertance resulting in default will not alone 
justify the vacation of the ensuing judgment. The 
neglect or inadvertance must be excusable, and real 
and practical gromids for excuse must be factually 
shown in support of the motion.” 

This court in the case of Citizens Protective League, Inc. 
et al. V. Tom C. Clark, 85 U. S. App. D. C. .., 178 F. 2d 703, 
in interpreting Rule 32(b) of the general rules of this court, 
stated: 
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“While the rule does not specifically say so, its clear 
implication is that this court may permit an act to be 
done after the prescribed time has expired if excusable 
neglect for the failure to act is shown, even if th; mo¬ 
tion itself is filed after the time to act has expired.’’ 

Clearly, the plaintiff failed to show the good cause i.eces- 
sary to set aside or vacate the order of dismissal and, there¬ 
fore, the court erred in granting as it did the plaintiff’s 
motion. 

n 

Even if allegations of plaintiff were factually sho\^ in 
support of its motion, they would not constitute excusable 
neglect within the meaning of the Rule 60(b). j 

The fact that there are other matters pending in doun- 
sels’ office, or that counsel is required to turn over a matter 
to a successor who may have been under the impression that 
a cause was at issue and awaiting trial, does not const: tute 
an excuse for neglect of attention to any one matter. It is 
submitted by appellants that even if the allegations and 
averments relied upon by the plaintiff had been properly 
presented to the court for consideration, said allegations 
would not warrant the relief sought. Plaintiff in its mo|tion 
to set aside the order of dismissal, failed to set forth the 
subsection of Rule 60 (b) of the Federal Rules of Civil ]!^ro- 
cedure upon which it relied. It is apparent from the cir¬ 
cumstances alleged, however, that plaintiff based its mo¬ 
tion on subsection (1) of Rule 60(b), i. e., on the grounds 
of inadvertance or excusable neglect. To what extent must 
this inadvertance or excusable neglect be shown? 

j 

In the case of Ledwith v. Storhan, supra, the court dis¬ 
cussed Rule 60(b) in its then current form and its origin 
and application and cited Slater v. Selover, 25 Cal. App. 
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525, 144 P. 298, where it was held that the negligence of a 
defendant was not excusable who had requested his busi¬ 
ness partner to attend to his defense of a suit, after which 
he had forgot about the suit until he suffered a default 
judgment to be entered; Berendscn v. Bahduty, 62 Cal. App. 
185, 216 P. 385, where the court asserted that “excusable 
neglect” was not shown by the fact that counsel was under 
an unusual pressure of work and that his health was poor, 
although not bad enough wholly to preclude him from at¬ 
tending to any business; Haas v. Scott, 115 Ore. 580, 239 P. 
202, where reliance by an attorney on the statement of a 
deputy clerk that a decree was not on file, though the record 
showed the contrary, did not avail his client of the show¬ 
ing of surprise, mistake or excusable neglect authorizing 
the vacation of a judgment; and Boise Valley Traction Co. 
V. Boise City, 37 Idaho 20, 214 P. 1037, where the court 
refused to relieve a defendant, a municipal corporation, on 
the ground of mistake, inadvertence, surprise or excusable 
neglect from a default judgment resulting from the forget¬ 
fulness of the defendant's mayor, who on receiving a sum¬ 
mons failed to answer by reason of confusion of papers 
in his office, or mistake or inadvertance of a clerk on his 
staff in placing the summons where the mayor did not 
thereafter find it. In fact, the court reversed on the sole 
ground of the inadequacy of the defendant’s showing on 
an order of the trial court vacating the judgment. 

The court then stated (Ledtvifh v. Storkan, supra): 

“Precisely what circumstances will avail to render 
the neglect of counsel excusable may not be adequately 
set down, but some measures of excusability may be 
gotten from decisions where relief has been granted. 
They include (a) continuous preoccupation with the 
trial of a distracting first degree murder case; (b) re¬ 
liance on assurance by the court or a clerk thereof or 
opposing counsel as to the time of trial; (c) failure to 
reach the place of trial in consequence of casualties in 
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traffic; (d) sudden illness of counsel; (e) unanticipated 
summons to the bedside of a dying relative and other 
like instance. In each instance there was inadver- 
tance or neglect which intercepted the timely perform¬ 
ance of a required act, but there was likewise some 
disturbing and distracting event which render the error 
excusable. Unless and until he shows that his dei’ault 
and the result in judgment are attributable to his mis¬ 
take, inadvertance, surprise or excusable neglect, the 
rule invoked confers no authority upon the court to 
vacate the judgment and allow him to answer. In the 
absence of such a showing the judgment must sjtand 
regardless of any inclination towards indulgence to 
which the court may be prompted.” 

In this connection it should be pointed out that the plain¬ 
tiff waited from April 11, 1949, until January 26, 1950, to 
file its motion to set aside dismissal, and no excuse was 
offered by the plaintiff for its failure to bring the motion 
within a reasonable time. 

This court has consistently applied the rule to be, that 
excusable neglect is not shown by reason of the fact that 
counsel has other matters which divert his attention.! In 
the case of Maghan v. Yoimg, 80 App. D. C. 395, 154 F. 2d 
13, this court said: 

“The explanation of appellant’s neglect is that appel¬ 
lant’s counsel is professionally engaged in attending 
to other matters. We think this is not an adequate 
reason to justify our exercise of discretion. • • • The 
reasons advanced in the present case show neglect] but 
fail to show excusable neglect.” 

Again, in the case of Citizens Protective League, Inc., et 
al., V. Tom C. Clark, decided September 6, 1949, supra, this 
court again said: 

“That an attorney has other matters in his office 
which require his attention does not constitute excus¬ 
able neglect to any one matter * * *. Excusable neglect 
is not shown in this case. ’ ’ 
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See also Larming v. National Savings S Trust Co., D. C., D. 
C. (1942) 2 F. R. D. 149. 

It is submitted that even if tbe allegations of the plain¬ 
tiff were factually shown in support of its motion, they 
would not constitute excusable neglect within the meaning 
of Rule 60(b). 


in 

Plaintiff’s failure to use due diligence resulted in a 
discontinuance of the present action. 

Appellants further contend that the entry of dis¬ 
missal should not have been set aside by reason of 
the fact that appellee’s delay in the prosecution of 
this suit has worked a discontinuance of the action. 
The record in the present case indicates, that suit 
was filed on February 13, 1947; that summons were 
issued but were not served; and thereafter the Clerk sent 
a notice out to the appellee to the effect that the case would 
be dismissed under Local Rule 13. Thereafter additional 
summons were issued and the two defendants, the appel¬ 
lants herein, were served. An answer was filed and mo¬ 
tions were filed, and October 11, 1948, w’as the last action 
taken in said case by the appellee. Thereafter the case 
was dismissed and no further action taken until January 
26, 1950. The record shows that no summons has been is¬ 
sued against defendant Brand since October 1947, and no 
suggestion of death has been filed and no effort made to 
substitute his legal representative. The action originally 
filed was a joint suit against all three defendants alleging 
that they were partners, and alleging that they were all in¬ 
debted to the appellee. Under the court’s action the case 
is merely reinstated against appellants and the status of 
the case as to the other defendant is still in doubt. 
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In the case of Bowen v. Wilson, 56 App. D. C. 376, 15 F. 
2d 733, at page 376, this court upheld the actior of the 
trial court in ordering a discontinuance and stated: 

“There is danger • • • that if suits were permitted 
for a long time to lie dormant by the failure to have 
notice given to defendant when such notice cotld well 
be ^ven, these latter might be greatly and wrongfully 
prejudiced by being brought into court long aj'ter the 
subject matter of the controversy had passed out of 
their minds, when perhaps witnesses are dead f .nd tes¬ 
timony lost, and yet the statute of limitations might not 
be available as a defense.” 

In Hopp V. Pickford, 30 App. D. C. 81, the case was prop¬ 
erly held to be discontinued and this court stated: 

“Suits at common law which have been dul^ com¬ 
menced by the filing of a declaration and the issuance of 
process thereunder cannot thereafter be permitted to 
remain indefinitely within the control of the plaintiff 
alone, the suit should be effectively prosecuted or dis¬ 
missed. Due diligence in such prosecution is an essen¬ 
tial requirement on the part of the plaintiff. ”f that 
due diligence is wanting, effect should be given to the 
rule of law that works a discontinuance of the suit.” 
See also Nealon v. Davis, 57 App. D. C. 133,18 F. 2c 175. 

It is respectfully submitted that in view of the fact that 
the present case has been pending for three years and was 
already dismissed by the court by reason of the plaintiff^s 
failure to use due diligence, a discontinuance resulted and 
the court was without power to reinstate the case and set 
aside the order of dismissal. | 
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IV 

The reinstatement of the action by the court below 
prejudiced appellants in their rights against the absent 
defendant. 

The complaint filed herein sets forth a joint claim against 
three defendants. Service was never obtained on defend¬ 
ant Robert A. Brand, who was named as defendant number 
one in the complaint. By reason of the appellee’s failure to 
obtain service against defendant Brand, the case was dis¬ 
missed because it was not at issue. As neither Brand nor 
his legal representative were served, the court never ac¬ 
quired jurisdiction over the defendant Brand. 

The reinstatement of the action, therefore, applied only 
to the appellants who had been served, filed answers, and 
were parties to the action. The reinstatement of the ac¬ 
tion, therefore, created a new cause of action as the origin¬ 
al complaint alleged a joint claim against three defendants 
and asked for a judgment against three. The action as re¬ 
instated applied only to two defendants, namely, the appel¬ 
lants. 

The reinstatement of the action prejudiced appellants 
in that first, the appellants’ right against defendant Brand 
may be barred by the statute of limitations as the original 
obligation arose on October 3, 1944; second, if the right of 
the appellants against Brand are not barred by the statute 
of limitations, decedent Brand’s estate ^vill be fully admin¬ 
istered and the assets disbursed, and possibly exhausted by 
the time appellants’ right against defendant Brand accrue; 
third, the reinstatement of the action impairs appellants 
rights under Rule 12(b) of the Federal Rules of Civil Pro¬ 
cedure, in that appellants are precluded from raising the 
defense that appellee failed to join an indispensable party. 

In Volume 20, BuUng Cane Law, page 677, we find: 
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“Generally speaking, all joint obligors, i. e., persons 
whose liability on contracts or quasi contracts are 
joint and not several, not only may be joined as party 
defendants but must be joined * • *. When the cause 
of action is several, as well as joint, the defer dants 
may be sued each separately or all jointly. In such a 
case the suit must be brought against all the obligors 
jointly, or against each one severally, because each is 
liable for the whole but a joint suit cannot be mai itain- 
ed against a party omitting the rest.’’ 

In the case of Minor v. Mechanics Bank of Alexandria, 26 
U. S. 46, 7 L. Ed. 47, which case arose in the Distri ct of 
Columbia, the Supreme Court held that on a joint and 
several bond plaintiff may sue one or all of the obligor^, but 
in strictness of law he cannot sue an intermediate number. 

For this reason it is urged that the court below errled in 
reinstating the action as it did. 


Conclusion 

In conclusion it is respectfully submitted that Rule (!0(b) 
of the Federal Rules of Civil Procedure requires a positive 
and proper showing of facts before relief can be obtained. 
That in the instant case, the appellee not only failed to 
properly establish facts upon which they relied, but that 
the allegations made by them were clearly insufficient to 
justify a finding of excusable neglect. The record h(Tein 
shows that appellee has continuously failed to use due; dil- 
icrence and its failure has resulted in a discontinuance of 
the present action. In any event, appellants contenei the 
reinstatement of this action in the court below was error 
in that it prejudiced the appellants. 

MICHAEL F. KEOg4 
J. ROBERT CAREY, 
JOHN F. COSTELLO, 
Attorneys for Appellants. 
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APPENDIX 


IN THE 


DISTRICT COURT OF THE UNITED STATljS 
Fob the District op Columbia 


United States of America, 


Robert A. Brand, Peecival H. Erisman 
and Malissa H. Carroll, a partnership 
trading as Robert A. Brand & Company, 
6105 Blair Road, N. W. 

Washington, D. C. 


Civil Action 
No. 66t-47. 


Filed 


2/13/47 


Complaint for Sum Due Under Renegotiation Agreeijnent 


Comes now the plaintiff. United States of Americh, by 
George Morris Fay, United States Attorney for the Dis¬ 
trict of Columbia, its attorney and represents to this Court 
as follows: 

1. That the defendants are partners trading as Rcibert 
A. Brand & Company and reside at 6105 Blair Road N, W., 
Washington, D. C. 

2. That this action is brought pursuant to Se(!tion 

403(c) of the Renegotiation Act of 1942, as amended. 

1 

3. That under date of March 1, 1944, the defendants 
executed a renegotiation agreement under which it prom¬ 
ised to pay excess profits of $17,500.00 which were realized 
during its fiscal year ending April 30, 1943. 
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4. That pursuant to the terms of said agreement, de¬ 
fendants agreed to pay to the plaintiff the sum of $17,500 
with interest provided by law in the District of Columbia 
from October 3, 1944. 

5. That demand has been made upon the defendants for 
payment of said sum. 

6. That neither the said sum nor any part thereof 
has been paid to the plaintiff. 

2 WHEREFORE the premises considered the plain¬ 

tiff prays judgment against the defendants in the 
sum of $17,500 together with interest at 6% from October 3, 
1944, in addition to the cost of this action. 

GEORGE MORRIS FAY, 

United States Attorney. 

DANIEL B. MAHER, 

Assistant United States Attorney. 


3 Answer of Defendants Perdval H. Erisman 

and Malissa H. Carroll 

Filed 10/29/47 
FIRST DEFENSE 

The complaint filed by the plaintiff herein fails to state 
a valid claim against the defendants upon which relief can 
be granted. 

SECOND DEFENSE 

1. The defendants admit the jurisdiction of this Court. 

2. The defendants admit that they were formerly mem¬ 
bers of a partnership trading as Robert A. Brand & Com- 
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pany, but state that said partnership was dissolved'as of 
October 31, 1944. 

3. The defendants state that the execution and de lvery 
of the renegotiation agreement referred to in the com plaint 
was obtained from the defendants by duress in that they 
were advised that unless they signed said agreement, all 
existing contracts that said partnership had with the 
United States would be cancelled and that they would be 
subject to other penalties provided by law. 

4. The averments of the complaint not expressly alimit- 
ted herein are herebv denied. 

4 COUNTERCLAIM 

1. The defendants Percival H. Erisman and Malissa H. 
Carroll were members of a partnership trading under the 
name of Robert A. Brand & Company from April 1, 1942 
to October 31, 1944. 

2. Said partnership was engaged in the business of 
manufacturing ordnance parts and equipment as subcon¬ 
tractors for the United States Government for use by the 
United States Army and Navy. 

3. During the years 1943 and 1944 the plaintiff. United 
States of America, by and through its officers and agents, 
unlawfully and illegally cancelled contracts upon which 
the defendants were working as subcontractors and as a 
result thereof the said defendants suffered serious and sub¬ 
stantial loss. 

4. The net operating loss of the said partnership foi' the 
fiscal year 1943 was $91,268.24, and the operating loss for 
the fiscal year 1944 up to the time of its dissolution bn Oc¬ 
tober 31,1944, was $19,500.00, making a total net operating 
loss of $110,768.24; all of said loss and damage was caijised 
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by the illegal and improper cancellation of tbe contracts 
by the United States of America as aforesaid. 

WHEREFORE, defendants demand judgment against 
the plaintiff in the sum of $110,768.24. 

MICHAEL F. KEOGH, 

J. ROBERT CAREY, 
RICHARD H. LOVE, 
Attorneys for Defendcmts^ 
Perdval H. Erisman and 
Malissa H. CarrolL 


16 Docket Entries 

1947 

2/13 Complaint (3). 

2/13 Summons (3); not found all 3/6/47. 

3/14 Summons (3); not found all 4/4/47. 

9/4 First notice under Rule 13. 

9/26 Summons; not found #1; #2 10/1/47; 9/29/47. 

10/29 Answer of Defendants #2 & 3; Counterclaim of De¬ 
fendants 4r^ & 3. 

1949 

4/11 Dismissed without prejudice by Clerk. 

1950 

1/26 Motion of plaintiff to set aside dismissal; points and 
authorities; certificate of mailing 1/26/50; Motions 
Commissioner 1/26/50. 

2/3 Points and authorities in opposition to plaintiff’s 
motion to set aside dismissal; certificate of mailing 
2/3/50. 

2/23 Supplemental Memo of Points & Authorities in Sup¬ 
port of Motion to Set Aside Dismissal. Certificate 
of service 2/21/50. 
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3/7 Order granting Motion to Set Aside Dismissal and 
Reinstatement of the Case, signed by Judge hleech, 
other party notified. 


6 Motion to Set Aside Dismissal | 

Filed 1/26/50 j 

Comes now the United States of America, plaintiff here¬ 
in, and moves the Court to vacate and set aside the Order 
of dismissal without prejudice entered herein pursuant to 
Law Rule 13 of the Rules of the District Court of the 
United States for the District of Columbia insofar as; said 
order concerns defendants Percival H. Erisman and Malis- 
sa H. Carroll. 

I 

In support of such motion, the following facts arei sub¬ 
mitted : 

1. Said complaint which prays for judgment in the sum 
of $17,500, together with appropriate interest, was fiLid on 
February 13, 1947. 

2. On October 29, 1947, the defendants, Percival H. 
Erisman and Malissa H. Carroll, filed their answer to the 


complaint and also filed a counterclaim. On February 11, 
1948, this Court sustained the plaintiff’s motion to strike 
the counterclaim. On February 19, 1948, the defendants, 
Percival H. Erisman and Malissa H. Carroll, filed an 
amended counterclaim. On October 11, 1948, this (Uourt 
ordered that the amended counterclaim be dismisse<i. 


3. Service of summons has not been made upon Robert 
A. Brand. The said Robert A. Brand is deceased and 
plaintiff does not seek to proceed herein as to the successors 
or representatives of the said Robert A. Brand, de¬ 
ceased. 
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7 4. The cause of action asserted by the United 

States of America against Percival H. Erisman and 
Malissa H. Carroll is a valid and subsisting one and will be 
prosecuted diligently if said order of dismissal is vacated 
and set aside. 


GEORGE MORRIS FAY, 

United States Attorney. 

ROSS O’DONOGHUE, 

Assistant United States Attorney. 

SAMUEL K. ABRAMS, 

Assistant United States Attorney. 

District of Columbia, ss: 

I, Samuel K. Abrams, being first duly sworn according 
to law on oath depose and say: that I am an Assistant 
United States Attorney in and for the District of Columbia; 
that I have read the foregoing motion to set aside dismissal 
by me subscribed, and know the contents thereof and verily 
believe the same to be true. 

/s/ SAMUEL K ABRAMS, 
Assistant United States Attorney. 

Subscribed and sworn to before me this 26th day of Jan¬ 
uary, 1950. 


HARRY M. HULL, 
Cleric. 


by W. 0. FLANAGAN, 
Deputy Clerk. 



8 Points and Authorities in Support of 

Motion to Set Aside Dismissal 

In support of its motion to set aside the order of dismis¬ 
sal without prejudice entered herein, plaintitf refers to 
the facts set forth in numbered paragraphs 1 to 4 of the 
motion. 

/s/ GEORGE MORRIS FAY, 

United States Attorney. 

/%/ ROSS O’DONOGHUE, 

Assistant United States Attorr^y. 

/s/ SAMUEL K. ABRAMS, 

Assistant United, States Attormy. 


9 Points and Authorities in Opposition 

to Motion to Set Aside Dismissal 

Filed 2/3/50 

In opposition to plaintiff’s motion to set aside dismissal 
defendants, Percival H. Erisman and Malissa H. Car^'oll, 
by and through their counsel, state as follows: 

1. The plaintiff failed to use due diligence in the prose¬ 
cution of its claim. 


2. The plaintiff cannot reinstate this case against some 
but not all of the defendants. 

3. No good cause has been shown which justifies va<jat- 
ing the order of dismissal. 

10 MICHAEL F. KEOGH, | 

J. ROBERT CAREY, | 

JOHN F. COSTELLO, 

Attorneys for Defendants, Percival 
H. Erisman and Malissa H. Carroll, 
409 Woodward Building, 

Washington 5, D. C. 
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Supplemental Memorandum of Points and 
Authorities in Support of Motion to 
Set Aside Dismissal 

Filed 2/23/50 

The Assistant United States Attorneys who had previously 
handled this matter during its active stage, that is to say, 
the filing of the complaint and oppositions to counterclaims, 
left the United States Attorney’s office prior to the time 
when the case was dismissed and the plaintiff notified of the 
dismissal. This naturally required that the case be turned 
over to another assistant. At that time, the Civil Section 
of the United States Attorney’s office was composed of 
three assistants who had a case load in excess of 100 cases 
per man. It appears probable that when this case was turn¬ 
ed over, there was no mention made of the fact that Robert 
A. Brand had died previously to the institution of the 
action and consequently had never been served. A casual 
examination of the file would indicate that the case was at 
issue awaiting a trial date. In the discussions concerning 
the case had by the assistant in charge with the attorneys 
for the defendant, no mention was made of the fact that Mr. 
Brand was deceased at the time the action was instituted. 
Several Courts which have considered similar motions un¬ 
der the circumstances here present, have concluded that 
the intention of the Rule was to cover situations of this 
nature and had granted motions vacating orders of dis¬ 
missal. 

GEORGE MORRIS FAY, 

United States Attorney. 

ROSS O’DONOGHUE, 

Assistant United States Attorney. 

L. CLARK EWING, 

Assistant United States Attorney. 
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13 Order 

Filed 3/7/50 

This cause having come on to be heard on plaintiff’s mo¬ 
tion to set aside dismissal and the Court having considered 
the respective memoranda of the parties and the argu¬ 
ment of counsel, and it appearing to the Court that good 
cause exists therefor, it is by the Court this 7th day of 
March, 1950, 


ORDERED, that the motion to set aside dismissal be, 
and the same hereby is, granted and the case is hereby re¬ 
instated on the docket. 

R. B. KEECH, 

Judge. 


18 Defendant-Appellant’s Designation 

of the Record 

Filed 4/13/50 

Comes now Percival H. Erisman and Malissa H. Carroll, 
the appellants in the above entitled cause, and designate 
the parts of the record which they desire to have incljided 
in the transcript, said parts being considered sufficiem: for 
the determination of the question raised on appeal, namely: 

1. Complaint filed herein on February 13, 1947. 

2. Answer of defendants Percival H. Erisman and Ma¬ 
lissa H. Carroll filed herein on October 29,1947. 

3. All docket entries herein. | 

I 

4. Plaintiff’s motion to set aside dismissal and points 
and authorities in support thereof. 

5. Defendant’s points and authorities in opposition to 
plaintiff’s motion. 
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6. Order of the Court granting plaintiff’s motion to set 
aside dismissal dated March 7, 1950. 

7. Notice of appeal filed herein on April 5,1950. 

8. Statement of Points on Appeal. 

9. This Designation. 

MICHAEL F. KEOGH, 

J. ROBERT CAREY, 

JOHN F. COSTELLO, 

Attorneys for Appellants Percival H. 
Erisman S Malissa H. Carroll, 

■ ■’409 Woodward Building, 

• f Washin^on, D. C. 


25 Supplemental Designation of Record on Appeal 

Filed 6/6/50 

Comes now the plaintiff by its attorney, the United States 
Attorney, and makes the following supplemental designa¬ 
tion of matter to be included in the record on appeal: 

1. Plaintiff’s supplemental memorandum of points and 
authorities in support of motion to set aside dismissal, filed 
February 23,1950. 


/s/ GEORGE MORRIS FAY, 

United States Attorney. 

/s/ JOSEPH M. HOWARD, 

Assistant United States Attorney. 

Consented to: 

/s/ Michael F. &ogh. 

Attorney for Defendants. ... * 



